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SUMMARY OF QUALIFICATIONS AND EXPERIENCE

Credentials and Expertise

1.
I am Professor of Marketing at the Kogod School of Business, American

University.  I have been a faculty member at American University for over 25 years, and I have served over 10 years as chair of the Department of Marketing.  For over a decade, I have taught undergraduate and graduate courses in marketing research.  These courses focus on research methodology, questionnaire development, sampling, and data analysis.  I have also taught a graduate course in qualitative marketing research, which focuses primarily on focus group research.  In addition, I have taught courses in consumer behavior, principles of marketing, marketing management, and Internet marketing.  Attached to this report is a current copy of my curriculum vitae, which contains a complete description of my professional background. (See Exhibit A.)  I am being compensated at $400 per hour for all of work in this case.  
2.
I received my B.S. degree in Economics from the University of Pennsylvania, my 

M.B.A. degree from New York University, and my Ph.D. degree in Business Administration from Pennsylvania State University. 

3.
From 1976-79, I served as an in-house marketing expert at the Food and Drug Administration (FDA) and at the Federal Trade Commission (FTC), where I evaluated consumer perception of advertising and product labels, designed and conducted marketing research surveys, and evaluated surveys submitted by companies seeking to substantiate promotional claims.  I continue to serve as a consultant for the FTC, having served as the FTC’s principal marketing witness in FTC vs. Trans Union in 1998, FTC vs. Mercury Marketing in 2003, and FTC vs. Telebrands in 2004.  In addition, I have served as a consultant on marketing issues and on marketing research surveys for the FDA, Bureau of Alcohol, Tobacco, and Firearms, Consumer Product Safety Commission, Department of Justice, U. S. Mint, and the State of California.  I have also spoken on designing consumer surveys at conferences sponsored by the American Bar Association, Better Business Bureaus, and American Marketing Association. (See Exhibit B for a listing of cases in which I have testified in the last four years.)

4.
I have also worked as a marketing research analyst for the Warner-Lambert 

Pharmaceutical Company.  In this position, I designed marketing research surveys and focus group studies. 

5.
I am a member of the American Marketing Association and a member and former 

director of the Association for Consumer Research.  I was editor of the Journal of Public 

Policy & Marketing from 1992 to 1995, and I was Associate Editor of The Journal of 
Consumer Affairs from 1998 to 2001.

6.
I have published over 60 articles in academic journals and conference 

proceedings.  My research has been published in the Journal of Marketing, Journal of Consumer Research, Journal of Marketing Research, Journal of Public Policy & Marketing, The Journal of Consumer Affairs, Journal of Personality and Social Psychology, Journal of Experimental Social Psychology, and Journal of the American Medical Association.  In addition, I have spoken on designing consumer perception surveys at conferences sponsored by the American Marketing Association, American Bar Association, and Better Business Bureaus (National Advertising Division).  
CURRENT ASSIGNMENT

7.
I have been asked by Patterson, Belknap, Webb & Tyler, LLP, counsel for McNeil Nutritionals and McNeil PPC-Inc. (“McNeil”), to review and to offer rebuttal to two surveys conducted on behalf of the Merisant Company (“Merisant”) by Henry Ostberg of the Admar Group, Inc. (“Admar Surveys”) and a survey conducted on behalf of Merisant by Deborah Jay of the Field Research Corporation (“Field Research Survey”).  In furtherance of my rebuttal of these surveys, I reviewed a survey conducted on behalf of McNeil by Susan Schwartz McDonald of National Analysts (“McDonald Survey”) and a survey conducted on behalf of McNeil by Robert L. Klein of Applied Marketing Science (“Klein Survey”).  The survey report proffered by Susan Schwartz McDonald is attached hereto as Exhibit C.  
SUMMARY OF EXPERT OPINION

8.
It is my opinion that the principal open-ended questions in the two Admar Surveys and the Field Research Survey are fair and unbiased.  This conclusion is corroborated by my examination of similar open-ended questions in the McDonald Survey and the Klein Survey.  Consumers’ responses to these questions provide a reliable measure of what is communicated to consumers by the Splenda packages tested or about the beliefs held by Splenda users.  My analysis of responses to the open-ended questions in the Admar Surveys and the McDonald Survey indicate that confusion levels are very low, and it appears that no-calorie sweetener users were not misled by the information on the Splenda packages tested.  In addition, the telephone surveys conducted by Deborah Jay (Field Research) and by Robert L. Klein (Applied Marketing Science) demonstrate that the belief that Splenda was a “natural” product or that Splenda contains “real sugar” had very little impact on the decision to purchase Splenda.

9.
On the other hand, the closed-ended questions in the two Admar Surveys are defective and are lacking in scientific rigor.  The problems with the Admar Surveys’ closed-ended questions were illuminated by the McDonald Survey.  The McDonald Survey replicated the methodology of Admar’s “Splenda Sweetener Package” survey and corrected the deficiencies with its closed-ended questions.   While Admar’s survey found that 32% of respondents selected the option that Splenda “contains real sugar,” the McDonald Survey found that, after adjusting for the responses of the control group, only a modest 7.9% selected this alternative.  As a result, I believe that the closed-ended questions in the Admar Surveys are fatally flawed and cannot be relied upon.

10.
The Field Research Survey is also seriously flawed because respondents were asked only about the features of Splenda that caused them to switch from Equal to Splenda; they were not asked about characteristics of Equal that may have motivated such a switch.  This bias was carried into subsequent questions that focused solely on what it was about Splenda’s ingredients that caused consumers to switch brands.  Also, the Field Research Report is deficient as a vehicle for assessing possible damages caused by consumers switching from Equal to Splenda because it failed to assess the relative importance of the factors that led consumers to switch, and it failed to point out that only rarely (9% of the time) were Splenda’s ingredients the sole reason for the switch.  In most cases, Splenda’s ingredients were mentioned along with one or more other reasons listed in the questionnaire, and there is no way of knowing whether respondents would have switched brands anyway irrespective of their feelings about the ingredients.
ANALYSIS OF THE TWO ADMAR SURVEYS
Methodology Used in Admar Surveys

11.
In the Admar Group’s “Granular Splenda Package” survey, respondents were first shown a granular Splenda package, and they were asked two open-ended questions:

· “How would you describe this product, in your own words?” 
· “What do you think are the major characteristics of this product?  Any others?”

Then, respondents were read three statements, and they were asked whether each statement “does or does not accurately describe the product” (closed-ended questions).  The three statements were:

· It is a natural product.
· It has Vitamin C added.

· It can be used in cooking and baking.

Respondents who indicated that the statement does describe the product were asked what caused them to “believe this is so.”

12.
In the Admar Group’s “Splenda Sweetener Package” survey, respondents were first shown a Splenda package, and they were asked the same two open-ended questions that were asked in the “Granular Splenda Package” survey.  Then, respondents were asked a closed-ended question that required them to indicate which of the two options listed (or a “don’t know” or “unsure” option) “most accurately describes the product”:
· This product contains real sugar without the calories

· This product is made from sugar and goes through a chemical process so that it is without calories

· You don’t know or are unsure

Then, respondents were asked what caused them to “believe this is so.”

Finally, respondents were handed a package of Equal packets, and they were asked the same two open-ended questions that they were asked about the package of Splenda packets.
  Respondents were then asked a closed-ended question that asked them to indicate which of the two alternatives offered (or a “don’t know” or “unsure” option) “most accurately describes the product”:

· This product contains real sugar without the calories

· This product is made to be sweet like sugar and to be without calories 
· You don’t know or are unsure

The first option (“contains real sugar”) and the “don’t know or not sure” alternative were the same as those posed about Splenda, but the second option differed (“made from sugar and goes through a chemical process” vs. “made to be sweet like sugar”).
Responses to Open-Ended Questions Show Little or No Deception
13.
In the Admar Surveys, respondents were shown a Splenda package, and they were asked two open-ended questions: “How would you describe this product, in your own words?” and “What do you think are the major characteristics of this product?”  These open-ended questions “require the respondent to formulate and express an answer in his or her own words.” (Shari Seidman Diamond, “Reference Guide on Survey Research” in Reference Manual on Scientific Evidence, Second Edition, Federal Judicial Center, 2000 at 251, attached as Exhibit D.)  The two open-ended questions are phrased in an impartial or neutral way, and they are likely to elicit unfettered responses from consumers.  These open-ended questions are more likely to be unbiased than closed-ended questions, which provide response alternatives that are specified by the researcher.  The Admar Surveys’ open-ended questions provide a useful measure of what the information on the Splenda packages communicates to consumers.
14.
The principal objective of the surveys was to determine whether the information on the packages communicates to consumers that Splenda “is a natural product” and that Splenda “contains real sugar.”  Tabulations of the responses to the open-ended questions in the two Admar Surveys indicate that 4.3% (10 of 235 respondents) and 2.1% (5 of 236 respondents) provided a response that was classified by the Admar Group as “natural.”  Thus, across the two studies, 3.2% (15 of 471 respondents) offered a response that was classified as “natural” in the Admar Surveys.  The actual percent is somewhat lower because some of the coding decisions in the Admar Surveys are problematic. For example, in my opinion, the following responses to the open-ended questions were coded improperly in the Admar Surveys as a “natural” response:

· It’s as close to nature as you can get. It’s the first time I’ve gotten anything you can actually cook with.  No sodium. the taste is good; better than any other (#7502)

· It’s safe – it’s not as sweet as other sweeteners.  It’s sweet no aftertaste it’s the closest thing to sugar (#7503)
· It’s a artificial sweetener, but it is made from real sugar. Not made from chemical.      It’s light and non calories. (#7509)
· It’s made from sugar, a natural source.  Low calorie (0); It’s made from sugar.  (#7214)

(Copies of the questionnaires containing these responses are included in Exhibit E)

While I do not agree with all of the coding decisions, it is clear that no more than 3.2% of respondents surveyed perceived that the Splenda packages were communicating that Splenda is a “natural” product.  This is an extremely low level of confusion.  Therefore, consumers exposed to the Splenda packages do not appear misled into thinking that the information on the Splenda packages communicates that Splenda is a “natural” product.  
15. 
Similarly, tabulations of the responses to the two open-ended questions reveal that 7.7% (18 of 235 respondents) and 8.9% (21 of 236 respondents) provided a response that was classified in the Admar Surveys as “is sugar/contains sugar.”  Thus, across the two studies, 8.2% (39 of 471 respondents) offered a response that the Admar Group has categorized as “is sugar/ contains sugar.”  Some of these coding decisions are also problematic.  For example, the following responses to the open-ended questions were coded improperly in the Admar Surveys as a “is sugar/contains sugar” response:

· It’s made from real sugar. It tastes like real sugar. It has less calories than regular sugar. (#7714)

· Made from sugar turns me off.  It’s made from sugar. (#7717)

· That it’s made from sugar, so I probably wouldn’t buy it.  (#7919)
· It’s a form of sugar substitute that’s really made from sugar.  That it’s a real sugar product that doesn’t carry calories with it i.e. nothing (#7501)

· Taste like sugar because it comes from sugar.  granulated, low calorie sugar (#7410)
(Copies of the questionnaires containing these responses are included in Exhibit F.)

In my opinion, these respondents did not say that Splenda is sugar or contains sugar, but rather that Splenda is made from sugar – a point that is not in dispute in this litigation. While I do not agree with all of the coding decisions because of these coding problems, less than 8.2% of respondents surveyed perceived that the Splenda packages were communicating that Splenda “is sugar/contains sugar.”  As a result, consumers exposed to the Splenda packages do not appear misled into perceiving that the information on the Splenda packages communicates that Splenda “is sugar” or “contains sugar.”
16.
Another problem with the Admar Survey is that it reported “is sugar/made from sugar” responses for Splenda, but it failed to report “is sugar/made from sugar” responses for Equal.  (In the “Splenda Sweetener Package” survey respondents were shown both a package of Splenda and a package of Equal.)  An examination of the responses to the Equal package reveals that some respondents appear to be using the term “sugar” to refer to sweetener products generally.  Such an examination suggests that the “is sugar/ contains sugar” responses for Splenda cited in the Admar Report may be somewhat overstated, because the Admar Group failed to take this issue into account in its analysis.  I have listed below some examples of responses to the Equal package that suggest a broad use of the term “sugar”:

· Alternative sugar product. Good for diabetics and diets. (#7112)
· A less sugar sweetener like before. It would also be good for diabetics since it’s fake sugar (#7315)

· Equal is a sugar that has nutrisweet added to it and it is not safe for people with certain health problems. (#7406)

· Equal is a sugar that is package in individual size servings or buy it in a plastic container (#7407)

· Low fat sugar (#7712)

· It’s good for people that have diabetes. Sugar, without nothing. No calories. (#7722)

· Less sugar. Good for people with high blood pressure. Low sugar. Low calories (#7817) 

(Copies of the questionnaires containing these responses are included in Exhibit G.)

Based on the pattern of coding for responses to the Splenda package, these responses to the Equal likely would have been coded as “is sugar/contains sugar,” and, therefore, they should have been deducted from the corresponding Splenda “is sugar/contains sugar” responses in analyzing the open-ended results.
Necessary Filter Questions to Reduce Guessing in

Closed-Ended Questions Were Not Used

17.
One important approach to reducing bias in a survey is to include filter questions.  

Filter questions are typically included before closed-ended questions in advertising and packaging surveys to reduce the likelihood that survey respondents are persuaded to answer a closed-ended question about an issue they didn’t notice when they viewed the test stimulus.
  In the Admar Survey, filter questions should have been included to assess whether respondents believed that the packages they had just seen communicated anything about the topic of interest (e.g., ingredients).  Only respondents who provided affirmative responses should have been asked the closed-ended questions, thereby reducing the likelihood of biased responses to these subsequent questions.  

18.
In the Admar Surveys, there were no filter questions included before Question 3a, the key closed-ended question in both surveys.  In the “Granular Splenda Package” survey, respondents were asked whether the statement “It is a natural product” accurately describes the Splenda product they had just seen.  In the “Splenda Sweetener Package” survey, respondents were asked which one of three statements (e.g., “This product contains real sugar without calories.”) most accurately describes the Splenda product.  However, it may not have occurred to respondents after reading the Splenda package that it communicated anything about Splenda being a “natural product” or that it contained “real sugar.” As the analysis of the open-ended questions indicates, very few respondents volunteered that the package communicated something about Splenda being a “natural product” or about Splenda containing “real sugar.”  These ideas did not occur to many respondents but were suggested by the questions in the Admar Surveys.  
Faced with a direct question, particularly one that provides response alternatives, the respondent obligingly may supply an answer…Such answers will reflect only what the respondent can glean from the question, or they may reflect pure guessing.
 

Closed-Ended Questions Were Biased and Confusing 

19.
The closed-ended questions in the Admar Surveys suffer from several sources of bias.  One type of bias is that the wording of the closed-ended questions leads or steers respondents to answer in a particular way.  Survey questions are considered “leading” (and therefore biased) if they suggest to the respondent the desired answer or if they subtly steer the respondent in a particular direction.  For example, after exposure to a Splenda package, respondents in the “Splenda Sweetener Package” survey were asked:

Which of these statements do you think most accurately describes the product?

- This product contains real sugar without the calories

- Or this product is made from sugar and goes through a chemical process 

so that it is without calories

- Or you don’t know or are unsure?

Approximately 32% of respondents selected Splenda “contains real sugar without the calories,” 36% responded that Splenda “is made from sugar and goes through a chemical process so that it is without calories,” and 32% answered “don’t know” or “unsure.”  The second option may be confusing to respondents because they are not attuned to the process used to create Splenda or other no-calorie sweeteners.  As a result, respondents are subtly steered away from the second option, thereby encouraging them to select the first (“contains real sugar”) option.  

20.
The concept of containing real sugar is a complicated issue.  For the respondent who understands that the process of making Splenda starts with real sugar but ends with a no-calorie sweetener that does not contain real sugar, there is not an appropriate answer provided in the Admar Survey.  Therefore, the question needs to be reformulated to include options that discriminate between containing sugar and being made from sugar.  Without including these two distinguishable options, the results of this question cannot be relied upon.  (See analysis of survey conducted by Susan Schwartz McDonald discussed later in this report.)
21.
In addition, the closed-ended question just discussed fails to include other plausible options.  One option that could have been included is: “The product starts with real, natural sugar but is processed into a no-calorie sweetener that does not contain real, natural sugar,” which was used in the survey conducted by Susan Schwartz McDonald.
If the respondent is asked to choose one response from among several choices, the response chosen will be meaningful only if the list of choices is exhaustive, that is, if the choices cover all possible answers a respondent might give to a question.  If the list of possible choices is incomplete, a respondent may be forced to choose one that does not express his or her opinion.
 
Rather than attempting to construct a set of confusing options, a better approach might have been to rely on answers to the open-ended questions.  
22.
In the “Granular Splenda Package” survey, respondents were queried about whether Splenda is a “natural” product.  However, consumers are likely to define “natural” is a variety of ways.  There is no generally accepted definition of “natural,” and the Admar Survey failed to provide respondents with a definition of “natural.”  Both the Food and Drug Administration and the Federal Trade Commission have considered proposals to develop a standard definition of “natural.”  However, both agencies declined, noting, in part, that there are many facets to the term “natural” and “natural” may not mean the same thing to all consumers in every context.  (Food and Drug Administration, 58 FR 2302, January 6, 1993, attached as Exhibit H;  Federal Trade Commission 48 FR 23270, “Termination of Proposed Trade Regulation; Rule on Food Advertising,” May 24, 1983, attached as Exhibit I.)
23.
Moreover, additional bias was introduced into the “Granular Splenda Package” survey because an explicit “don’t know” option was not offered to respondents.  A “don’t know” option was included in the “Splenda Sweetener Package” survey, and 32% of respondents selected this option.  However, the “Granular Splenda Package” survey inexplicably failed to include a “don’t know” option.  In this survey, respondents were read three statements (including “It is a natural product.”), and they were asked “whether or not the statement accurately describes” the Splenda package they were just shown.  By failing to include an explicit “don’t know” option in the question, respondents were more likely to agree that Splenda is a “natural” product than they would have if a “don’t know” option were included.  The importance of including a “don’t know” or “no opinion” option is noted in the “Reference Guide on Survey Research”:

…presentation of an explicit “don’t know” or “no opinion” option alternative commonly leads to a 20%-25% increase in the proportion of respondents selecting that response.

Approach Used to Control for “Noise” in Closed-Ended Questions Was Inadequate
24.
Consumer surveys designed to determine whether a package or an advertisement misleads consumers should include some form of control.  The reason for a control is to insure that the package or advertisement shown to consumers is the cause of consumer response rather than extraneous factors, such as question wording or pre-existing beliefs, which may bias the results.  Thus, the control is designed to eliminate or minimize the influence of these extraneous factors (“noise”) on consumer response.  
25.
Two types of putative controls were included in the Admar Surveys to control for potential “noise” that might affect responses to the closed-ended questions.  However, the controls used in the Admar Surveys were inadequate.  In the “Splenda Sweetener Package” survey, “noise” was assessed by attempting to measure “whether or not the statements made about Splenda reflected beliefs that applied to sweeteners generally or were specific to Splenda…”  To determine the beliefs about sweeteners generally, questions were asked about Equal.  The proportion of respondents who selected the option that Equal “contains real sugar without the calories” (4%) was subtracted from the proportion of respondents who selected the option that Splenda “contains real sugar without the calories” (32%).  As a result, the Admar Survey report concludes that “more than one in four (28%) indicated that they believed that Splenda contains real sugar, after the potential bias or noise of the question asked has been subtracted.”
26.
There is, however, a major problem with the “noise” measure used in the “Splenda Sweetener Package” survey.  Different response options were provided for the questions about Splenda and Equal.  As a result, the answers to the Equal question are not an appropriate “noise” control for the answers to the Splenda question.   To assess noise, “the same set of questions” must be asked about both products.
  In asking about Splenda, the options presented were:
- This product contains real sugar without the calories

- Or this product is made from sugar and goes through a chemical process 


so that it is without calories

In asking about Equal, the options presented were:

- This product contains real sugar without the calories

- Or this product is made to be sweet like sugar and to be without calories

The second option presented to respondents when asking about Equal was not provided to respondents when asking about Splenda.  If the second option (“this product is made to be sweet like sugar and to be without calories”) were offered to respondents when asking about Splenda, many likely would have selected this alternative rather than the “contains real sugar” option.  Thus, in the Admar Survey, different questions were asked about Splenda and Equal thereby biasing the results of the survey.
27.
In the “Granular Splenda Package” survey, another incongruous approach to control for “noise” was used.  This time a control question rather than a control product was used.  According to the Admar Survey report, 
To determine whether the question about Splenda being natural may have caused any bias or “noise,” a comparable question was asked about Splenda having vitamin C added.  The statement about vitamin C is false (but plausible).  Therefore, the extent to which respondents (incorrectly) said that Splenda contained Vitamin C reflects the potential bias or noise of asking this type of question.

Then, the proportion of respondents who agreed that Splenda contains Vitamin C (6%) was subtracted from the proportion of respondents who agreed that Splenda is a “natural” product (50%).  As a result, the report concludes that “almost one-half of consumers (44%) indicated that they believed that Splenda is a natural product, after the potential bias of the question asked has been subtracted.”
28.
There are two major problems with this approach to controlling or adjusting for “noise.”  First, an acceptable control question must be plausible.  There is no evidence presented that Splenda or any other major no-calorie or low-calorie sweetener contains Vitamin C.  Therefore, the vast majority of respondents would be unlikely to agree that Splenda contains Vitamin C.  
29.
Second, there are many sources of possible “noise” in a survey.  However, a well-designed control question controls only for pure guessing or the tendency for respondents to answer affirmatively to a question because they believe that by doing so they are complying with the wishes of the interviewer (sometimes referred to as “yea saying” or acquiescence bias).  However, there are other sources of “noise” that are not controlled by use of a control question, such as pre-existing confusion about the issue in dispute (e.g., “natural”).  As a result, control questions, when used appropriately, tend be employed when control groups – the traditional approach for controlling for most sources of “noise” – cannot be used.  Such an approach is described in the “Reference Guide on Survey Research”: 

It is possible to adjust many survey designs so that causal inferences about the effect of a trademark or an allegedly deceptive commercial become clear and unambiguous.  By adding an appropriate control group, the survey expert can test directly the influence of the stimulus. In the simplest version of a survey experiment, respondents are assigned randomly to one of two conditions.  For example, respondents assigned to the experimental condition view an allegedly deceptive commercial, and respondents assigned to the control condition either view a commercial that does not contain the allegedly deceptive material or do not view any commercial.
 

However, rather than using a control group – the preferred approach, the Admar Group decided to employ a control question.  
30.
The survey conducted by Susan Schwartz McDonald (“Rebuttal Survey to Determine Whether the Packaging for Splenda No Calorie Sweetener is False and Misleading to Consumers”) is consistent with the survey design principles that I have advocated in the foregoing paragraphs.  The McDonald Survey addresses the methodological errors in the Admar Group’s “Splenda Sweetener Package” survey by conducting a methodologically sound study.  The improvements in survey design include: (1) inclusion of a filter question to minimize guessing – whether the Splenda package communicates anything about the ingredients of the product; (2) addition of an appropriate control group – respondents who were exposed to a NutraSweet package; (3) modification of the major closed-ended question to distinguish between key concepts – whether Splenda is perceived as containing real sugar or whether Splenda is perceived as being made from real sugar and processed into a no-calorie sweetener that does not contain real sugar; and (4) asking the same questions to all respondents in the two cells of the study.   

31.
After adjusting for the control group responses (by respondents who were exposed to the NutraSweet package), the McDonald Survey Report concluded that the Splenda package caused a “modest” (7.9%) proportion respondents “to believe mistakenly that Splenda contains real, natural sugar.”  I concur with the findings of McDonald Survey, which followed generally accepted survey design principles, and I reject the results of the Admar Surveys, which failed to comport with typical practice in the field.
ANALYSIS OF FIELD RESEARCH SURVEY

Methodology Used in Field Survey

32.
In the Field Research Survey, all respondents were users of no-calorie sweeteners who were currently using Splenda and who had previously used Equal.  After asking initial questions to qualify respondents for the survey, respondents were asked the principal open-ended question: “What are the main reasons why you buy Splenda rather than Equal? Any other reasons?”  Next, respondents were read a list of six possible reasons why they use Splenda rather than Equal, and they were asked whether each is or isn’t a reason for their use of Splenda rather than Equal.  The potential reasons read to respondents all referred to characteristics of Splenda (price, taste, texture, ability to cook with, shelf-life, and ingredients of Splenda).  A follow-up question focused on Splenda’s ingredients.  Respondents were asked: “You said that you buy Splenda rather than Equal because of Splenda’s ingredients.  What about Splenda’s ingredients causes you to buy Splenda rather than Equal?  Anything else?”  Finally, half of the respondents were asked whether they thought Splenda (and Equal) does or does not contain real sugar.  The other half of the respondents were asked whether they thought Splenda (and Equal) is or is not a natural product.  Then, respondents were asked the whether their belief that Splenda contains real sugar (or is a natural product) is a reason why they would buy Splenda rather than Equal. 
Limited Survey Population Was Interviewed
33.
Whereas the Admar Surveys focused on what the information on the Splenda package communicates to the no-calorie sweetener population, the Field Research Survey focused on the beliefs of a more limited population – respondents who had switched from Equal to Splenda.  Therefore, I assume it is being offered in this proceeding for the limited purpose of assessing damages.   

Responses to Open-Ended Question Show Little or No Confusion
34.
In response to the open-ended question “What are the main reasons why you buy Splenda rather than Equal?” (Q2) only 7% of respondents were classified by Field Research as indicating that “Splenda is more natural or has fewer chemicals.”  In addition, only 2% were classified by Field Research as indicating that “Splenda contains real sugar.”  Thus, based on the responses to Q2, very few consumers (8.1% overall) indicated that they switched to Splenda because it is more natural
, has fewer chemicals, or contains sugar.  The responses to this open-ended question are likely to be more unbiased than responses to subsequent questions that have the potential to lead respondents in a particular direction.  
35.
Such responses are consistent with responses to the open-ended questions in the two Admar Surveys.  Only about 3% and 8% of no-calorie sweetener respondents who had just seen a Splenda package were classified by the Admar Group as communicating a “natural” and a “is sugar/contains sugar” message, respectively.  Therefore, the results of the two reports provide comparable results.  
36.
In addition, in the McDonald Survey, about 500 no-calorie sweetener users were shown a Splenda package, and they were asked to “describe this product, in your own words” and to indicate what they felt were “the major characteristics of this product.”  Only about 2% and 3% of these respondents were classified in the McDonald Report as communicating a “natural” and a “is sugar/contains sugar” message, respectively.  

37.
Moreover, in the survey of over 500 Splenda users conducted by Robert L. Klein, about 5% of respondents indicated that they purchased Splenda for the first time “because it was ‘natural’,” and about 1% of respondents indicated that they believed “that Splenda was sugar.”  Therefore, the results of five national surveys provide consistent results.  A very low proportion of no-calorie sweetener users exposed to a Splenda package hold the belief that Splenda is natural or contains sugar or cite such beliefs as their reasons for purchasing Splenda.

38.
One thorny coding issue in the Field Research report is the coding of “more natural” responses to open-ended questions (Q2 and Q5).  I understand that McNeil contends that sucralose, the sweetening agent in Splenda, is more similar in molecular structure to sugar than are other sweetening agents in other no-calorie sweeteners, such as aspartame, the sweetening agent in Equal.  Therefore, respondents may not be confused when they indicate that they switched from Equal to Splenda because they believe that Splenda is “more natural.”  Moreover, unlike other no-calorie sweeteners, the process of making Splenda starts with sugar.  Therefore, it is questionable whether respondents who said “more natural” in the Field Research Survey should be considered confused.
Leading Closed-Ended Question
39.
Consumers have many reasons for switching brands.  Sometimes they switch brands because of desirable features offered by a new brand, and sometimes they switch brands because they are dissatisfied with the characteristics of their current brand.  However, in Q4 of the Field Research Survey, respondents were asked only about the features of Splenda that caused them to switch; they were not asked characteristics of Equal that may have motivated a switch to Splenda.  
40.
In Q4, respondents were read a list of six possible reasons why they use Splenda rather than Equal.  However, all of the reasons listed referred to characteristics of Splenda, and none of the reasons mentioned referred to features of Equal.  For each possible reason read, respondents were asked whether it is or isn’t a reason for their use of Splenda rather than Equal.  This approach is biased because all of the potential reasons read to respondents referred to characteristics of Splenda:

· Price of Splenda

· Taste of Splenda

· Texture of Splenda

· Ability to cook with Splenda

· Shelf-life of Splenda

· Ingredients of Splenda

Characteristics of Equal, such as Equal’s ingredients, were not included in the list of possible reasons.  Therefore, if a respondent’s health concerns about aspartame motivated the switch to Splenda, the respondent wouldn’t have had an opportunity to provide such an answer and might, therefore, have mentioned Splenda’s ingredients instead. This bias was exacerbated by the fact that respondents were not asked to indicate whether any other (not listed) reasons motivated the switch from Equal to Splenda.  
41.
Moreover, the data provided by Field Research does not provide any indication about the role Splenda’s ingredients alone had on consumers’ decision to switch brands.  Such information is essential in any damage calculation based on the survey results.  My re-analysis of the survey data found that only 45 of the 504 respondents (9.0%) indicated that Splenda’s ingredients were the only one of the listed factors that was a reason for the switch from Equal to Splenda.  In most cases, Splenda’s ingredients and one (25.9 %), two (39.4 %), three (20.0%), or more (5.6%) other reasons were specified by respondents.  (See Exhibit J for a complete tabulation of this analysis.)  Of course, if a more complete list of reasons (such as by including Equal’s ingredients) had been provided to respondents, I would have expected to have found even fewer respondents mentioning Splenda’s ingredients as the sole reason for the switch from Equal to Splenda.  

42.
In addition, the relative importance of the various reasons for switching from Equal to Splenda was not assessed.  Such a measure is also important for assessing potential damages.  So, although Splenda’s taste, ingredients, and ability to use in cooking were the three principal reasons for such a switch according to the Field Research Survey, there is no indication of the relative importance of these factors in motivating respondents to switch brands.  For example, a respondent who listed ingredients as one of many factors might have switched to Splenda irrespective of its ingredients because of the taste and cooking benefits.  Without asking a specific question about the relative importance of the various reasons for a brand switch, it is impossible to determine the role that Splenda’s (or Equal’s) ingredients played in stimulating consumers to switch brands.
Leading Open-Ended Question

43.
Having already subtly steered respondents into thinking about Splenda’s characteristics as the only reasons for the switch from Equal to Splenda in Q4, this bias is carried into the next question (Q5): “You said that you buy Splenda rather than Equal because of Splenda’s ingredients.  What about Splenda’s ingredients causes you to buy Splenda rather than Equal?  Anything else?”  Of course, respondents were never asked about whether Equal’s ingredients caused the switch or what it was about Equal’s ingredients that led respondents to switch brands.  
Questionable Coding
44.
In addition, there are a few examples of questionable coding in the Field Research Report.  The following are problematic examples of responses to open-ended questions that were coded as “more natural, has fewer chemicals, or contains sugar”:

· I can use it in baking because it comes from sugar, and because I can get it in larger quantities. Because I was already using an artificial sweetener, and Splenda was more versatile. And, I like the taste of it better. Just because it is derived from sugar as opposed to laboratory fabricated. (#174)

· Because it comes from sugar, a natural substance. (#371)
· Because it is made from sucralose. They actually take sugar and chemically break it down. They remove the calories from it. It is just chemically altered sugar. This is my best understanding of what we researched on the Internet about it. Some of these other ones are from some pretty wild chemicals. It tricks your taste buds. (#409)

(Copies of the questionnaires containing these responses are included in Exhibit K.)

Key Closed-Ended Questions are Biased and Confusing

45.
In addition, in Q7 and Q8, one half of respondents were asked: “Do you think that Splenda (or Equal) does contain real sugar, that Splenda (or Equal) does not contain real sugar or do you have no opinion?”  The other half of respondents were asked: “Do you think that Splenda (or Equal) is a natural product, that Splenda (or Equal) is not a natural product or do you have no opinion?”  These closed-ended questions are fatally flawed and suffer from many of the same problems discussed above about similar closed-ended questions in the Admar Surveys.  In both surveys, respondents are presented with an incomplete set of options.  For example, in both the Admar and Field Research surveys, respondents were asked whether Splenda (and Equal) contains “real sugar.”  For the respondent who understands that the process of making Splenda starts with real sugar but ends with a no-calorie sweetener that does not contain real sugar, there is not an appropriate answer provided.  Therefore, the question needs to be reformulated to include options that discriminate between containing sugar and being made from sugar.  Without including these two distinguishable options, the results of this question cannot be relied upon.  The survey conducted by Susan Schwartz McDonald uses the correct approach by presenting respondents with two clear options: (1) “This product starts with real, natural sugar but is processed into a no-calorie sweetener that does not contain real, natural sugar” and (2) “This product is a no-calorie sweetener that contains real, natural sugar.”  
46.
In addition, the closed-ended questions in the Admar and Field Research surveys that ask respondents about whether Splenda is a “natural” product are defective.  There is no recognized definition of the term “natural,” and consumers are likely to define “natural” is a variety of ways.  Both the Admar and Field Research surveys failed to provide respondents with a definition of “natural.”  Also, other plausible options were not included; many respondents were forced to choose between two unsatisfactory alternatives: Splenda is a natural product or Splenda is not a natural product.  If many consumers understand that Splenda’s manufacturing process starts with what they believe is a natural ingredient – sugar, there is no satisfactory option presented to them.  Therefore, the questions in the Admar and Field Research surveys that focused on “natural” cannot be relied upon.
47. 
With Q7 and Q8, the Field Research Survey introduces the concept of a “control” for the first time.  Respondents were asked (in Q7 and Q8) whether Splenda does or does not contain real sugar (or is or is not natural), and they were asked the same questions about Equal.  Then, a comparison was made between the responses to the questions about Splenda and the responses to the questions about Equal.  The preferred approach (the “gold standard”) would have been to compare the responses of the group that had switched from Equal to Splenda to a separate group that had switched from Equal to another no-calorie sweetener.  This is the approach that I discussed earlier and that was advanced in the “Reference Guide on Survey Research.”  In the Field Survey, a single group (switchers from Equal to Splenda) was interviewed, and the questions asked hopelessly biased the respondents in this group.  In Q4 and Q5, respondents were asked seven questions about Splenda – six of the questions concerned Splenda’s characteristics (taste, ingredients, etc.,) and one question focused solely on Splenda’s ingredients.  Yet, respondents had not been asked similar questions about Equal.  Thus, respondents had a “Splenda mindset” before they were asked Q7 and Q8.  Therefore, valid comparisons between Splenda and Equal cannot be made based on responses about the two brands in Q7 and Q8.  As a result, the Field Research Report’s conclusions (pp. 21-22) comparing responses to questions about Splenda and about Equal in Q7 and Q8 are unfounded.
48.
As discussed earlier in my analysis of the Admar survey, the most appropriate survey design would have been  to interview no-calorie sweetener purchasers and to expose one-half to a Splenda package or ad and the other half to a package or ad of another no-calorie sweetener (e.g., NutraSweet) (control group).  The same questions would be asked to the two groups, and comparisons in their responses could be made.  Such a study design is advocated in the “Reference Guide on Survey Research,” and it was the approach used in the McDonald Survey.  The Field Research survey used a different (and inappropriate) approach by using a single group of respondents (without a comparable control group) and by creating bias (a Splenda mindset) in all of the respondents before asking key closed-ended questions about Splenda and Equal.  Such an approach is inconsistent with sound survey practice.   
49.
Finally, the last question (Q9) of the Field Research Survey focused on respondents who had selected the options in Q7/Q8 that Splenda “does contain real sugar” and Equal “does not contain real sugar” or that Splenda “is a natural product” and Equal “is not a natural product.”  These respondents were asked whether Splenda containing real sugar or being a natural product was a reason why they buy Splenda rather than Equal.  This question, of course, suffers from the biases discussed previously.  Respondents were presented with an incomplete set of options as in previous questions.  For example, respondents who understand that the process of making Splenda starts with real sugar but ends with a no-calorie sweetener that does not contain real sugar, are not offered an appropriate option.  And for respondents who want to express that Splenda’s manufacturing process starts with what they believe is a natural ingredient – sugar, there is no satisfactory option presented to them.  Therefore, Q9 is built on an inadequate foundation, and the results of this question cannot be relied upon.  

50.
In the Field Research Report, it is reported that the results of Q9 show that 20% of respondents “said that they buy Splenda rather than Equal because they think it contains real sugar” and 20% of respondents “said that they buy Splenda rather than Equal because they think it is a natural product.”  Of course, this interpretation of the data is incorrect because Q9 asked respondents whether containing real sugar or being a natural product is a reason (not the sole reason) for buying Splenda rather than Equal.  As discussed previously, only 9% of respondents selected “Splenda’s ingredients” as the sole reason (among the possible reasons listed) for switching from Equal to Splenda.

51.
 What is particularly preposterous about the results of Q9 is that so few respondents referred to “real sugar” or “natural” in their responses to open-ended questions in five separate surveys.  Only through the series of biased questions, which I discussed in detail in the preceding paragraphs, could the reported results have been obtained for Q9 in the Field Research Report.
CONCLUSION
52.
It is my opinion that the principal open-ended questions in the two Admar Surveys and the Field Research Survey are reasonable and impartial.  This assessment is confirmed by my examination of similar open-ended questions in the McDonald Survey and the Klein Survey.  Consumers’ responses to these questions provide a reliable measure of what is communicated to consumers by the Splenda packages tested or about the beliefs held by Splenda users.  My analysis of responses to the open-ended questions in the Admar Surveys and the McDonald Survey indicate that confusion levels are very low, and it appears that no-calorie sweetener users were not misled by the information on the Splenda packages tested.  In addition, the telephone surveys conducted by Deborah Jay (Field Research) and by Robert L. Klein (Applied Marketing Science) demonstrate that the belief that Splenda was a “natural” product or that Splenda contains “real sugar” had very little impact on the decision to purchase Splenda.

53.
On the other hand, the closed-ended questions in the two Admar Surveys are flawed and are methodologically unsound.  Among the reasons why these questions are unsound is:
· Necessary filter questions to control for guessing in closed-ended questions were not included, 

· Key closed-ended questions subtly steered respondents in the desired direction, 
· Some of the response options offered were incomplete and potentially confusing, and 
· Controls used in the two surveys were inappropriate and failed to control
adequately for “noise.”  
54.
The McDonald Survey replicated the methodology of Admar’s “Splenda Sweetener Package” survey and corrected the deficiencies with its closed-ended questions by adding a filter question, by modifying the closed-ended question, by offering a more complete set of options, and by adding a control group.   As a result, while Admar’s survey found that 32% of respondents selected the option that Splenda “contains real sugar,” the McDonald Survey found that, after adjusting for the responses of the control group, only a modest 7.9% selected this alternative.  Such a finding demonstrates that the results obtained for the closed-ended questions in the Admar Surveys were caused by the deficiencies enumerated above.  As a result, I believe that the closed-ended questions in the Admar Surveys are fatally flawed and cannot be relied upon.

55.
The closed-ended questions in the Field Research Survey are also seriously flawed because respondents were asked only about the features of Splenda that caused them to switch to Splenda; they were not asked about characteristics of Equal that may have motivated such a switch.  This bias is carried into a subsequent question that focused solely on what it was about Splenda’s ingredients that caused consumers to buy Splenda rather than Equal.  Respondents were never asked about what it is about Equal’s ingredients that led respondents to switch brands.  Also, the Field Research Report is deficient as a vehicle for assessing possible damages caused by consumers switching from Equal to Splenda because it failed to assess the relative importance of the factors that led consumers to switch from Equal to Splenda, and it failed to point out that only rarely (9% of the time) was Splenda’s ingredients the sole reason for the switch.  In most cases, Splenda’s ingredients were mentioned along with one or more other reasons listed in the questionnaire.  
__________________________________

    ___________________

 Michael B. Mazis, Ph.D.
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� Half of the respondents were first shown the Splenda package, and half of the respondents were first shown the Equal package.


� Exhibit D at 249.


� Exhibit D at 250.


� Exhibit D at 253.


� Exhibit D at 250.


� Exhibit D at 257.


� Exhibit D at 257.


� It is disputed whether respondents who describe Splenda as “more natural” can be considered confused.  See my discussion in ¶ 38 below.
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